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STREAMLINING MINOR ACCIDENT REPORTS 


Personnel engaged in investigating work can save the 
Navy much expense, and their own time and effort by 
utilizing a shortened form of investigative report for 
minor accidents ($100 or less damage to private per- 
son’s property). The regulations describing the short- 
ened form are contained in the 1955 Naval Supplement 
to the Manual for Courts-Martial, Appendix I, Section 
38 (b). Use of this form eliminates the need for an in- 
vestigating officer’s report letter, witnesses’ statements, 
photographs, citation of pertinent local law, etc., with a 
concomitant speeding of the settlement of minor acci- 
dent cases. Of course, if there is a possibility that a 
claim for personal injuries may be submitted, the 
formal investigative report is the one to use. 


SUIT FOR AUTOMOBILE INJURIES 


Plaintiff, a Marine Master Sergeant, suffered a broken 
leg when as the driver of a pickup truck owned by him 
he collided with a Government vehicle aboard the Marine 
Corps Base, Camp Pendleton, California. The accident 
occurred at 0102 hours when plaintiff was en route to 
his home from the Staff NCO Club. He was assigned 
to duty as manager of this Club and had just closed it 
for the night. Suit was brought by him against the 
United States for personal injury and property damage 
and by his wife for loss of consortium. 

On motion by the Government for summary judgment, 
the case was dismissed. The court found that plaintiff 
was on active duty at the time of the accident and was 
engaged in the performance of his military duties. He 
was therefore not entitled to recover for his personal 
injuries or property damage “which arose out of, or in 
the course of, activity incident to his military service Yh} 
The count for loss of consortium was.dismissed as not 
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recognized by the laws of California. 

This ruling follows the holding in Feres v. United 
States, 340 U.S. 185 (1950), that injuries received 
incident to the military service of the plaintiff are not 
compensible under the Federal Tort Claims Act. See 
also Zoula v. United States, 217 Fed. 2d 81 (5 CCA 
1954), which holds that property damage is similarly 
treated. (U.S. District Court for the Southern District 
of California, Civil No. 2187-SD-W, March 17, 1959.) 


MILITARY PERSONNEL DIVISION 
The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 February 1959. 


LTJG Richard W. Canady, USNR, from SNJ (under 
inst.) to JAGO. 

LT Bruce A. Harlow, USNR, from COMNAVPHIL to 
NAVSTA, Seattle. 

LTJG Gerald G. Stamper, USNR, from SNJ (under 
inst.) to CNABATRA, Pensacola. 

LTJG Earl H. Munson, Jr., USNR, from SNJ (under f 
inst.) to COMTWELVE. 

LTJG Paul G. Sterling, USNR, from SNJ (under inst.) 
to COMTHIRTEEN. 

CDR William J. McAvoy, USNR, from COMSTS 
WESTPAC to COMNAVFORJAP. 

LTJG Roderick L. Eisele, USNR, from SNJ (under 
inst.) to COMNINE. 

LTJG Alvern D. Christian, USNR, from SNJ (under 
inst.) to COMNAVBASE, Norfolk. 

LTJG Donald H. Canning, USNR, from SNJ (under 
inst.) to COMDESLANT. 

LTJG Thomas E. Byrd, USNR, from SNJ (under inst.) 
to COMNAVPHIL. 


(Continued on page 6) 
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THE HEARSAY RULE IN MILITARY TRIALS 
BY COURT MARTIAL 


By 
LT H. WALTER CROSKEY, USNR* 


HE STATE OF law relating to rules sur- 
rounding exclusion and admission of hear- 
say evidence in military trials has not 
undergone any substantial changes since the 
enactment of the Uniform Code of Military Jus- 


tice in 1951. Many of the decisions of the 
' United States Court of Military Appeals dis- 


cussing hearsay have dealt with the effect its 
improper introduction into the record may have 
on the ultimate outcome. These will be dis- 
cussed later. As to the rule itself, however, 
the court subscribes to the same common law 


| principles as are applied in most civil jurisdic- 


tions in the United States. Unlike other areas 
of evidence (as for example the law of search 
and seizure) the rules on hearsay have been 
long established in Anglo-American jurispru- 
dence. Relative stability over a long period of 
time, however, has not made the hearsay rule 
any less of a major problem. There continues 
to exist a confusion as to just what hearsay is 
and on what basis hearsay evidence may be 
admitted or must be excluded during trial. 

The purpose of this article is to set forth a 
single working definition of hearsay, as gen- 
erally applied in the military; to explain why 
the hearsay rule exists; to list briefly the excep- 
tions to the rule; and, to discuss why such ex- 
ceptions are necessary. The common error 
which often occurs, and brings a pained expres- 
sion to the face of one who is familiar with the 
hearsay rule is exemplified by the courtroom 
situation where a witness is sitting in the box 
testifying and says: “X told me that * * *,” 
Before he can get these words out of his mouth, 
counsel for the other side is on his feet with 
“objection—hearsay”, and a long, often un- 
necessary and pointless argument immediately 
ensues. What the witness was about to testify 
may not have been hearsay at all or if it was 
it might have been so clearly within one of the 





*LT Henry Walter Croskey, USNR, is presently assigned to the 
Staff, Commandant Eleventh Naval District, as a member of the 
District Legal Office. LT Croskey received his BS and his LLB 
from the University of Southern California in 1955 and 1958. He 
is a member of the California Bar. 


recognized exceptions that objection to it would 
be a waste of the court’s time. 


CouNSEL, BY A thorough preparation of his 
case, can usually predict what his opponent’s 
testimony will consist of and by intelligently 
applying the rules of evidence he can determine 
in advance if an objection is (1) legally proper, 
and (2) justified from a trial tactics point of 
view. 

What is “Hearsay’’? 
defined as an— 

(1) extra judicial (i.e., not in the court where 
the trial is being held in which the evi- 
dence is sought to be introduced), 
assertion (may be an oral or written 
statement or non-verbal conduct which 
has a communicative effect) , 
offered in evidence to prove the truth of 
the matter contained therein. All three 
of these factors must be present in order 
for evidence to be termed “hearsay”. 


Therefore, in order to reach such a conclusion 
it is necessary to answer at least two questions 
(assuming there is no dispute that an “out of 
court” assertion is involved). 


FIRST, what is the issue in the case? The 
same piece of evidence can be hearsay in one 
case and not hearsay in another depending 
on the ultimate issue involved. This, of 
course, raises the second question which is 
integrally related with it. 

SECOND, for what purpose is this testi- 
mony being offered? As it was stated in the 
general definition above, if it is offered to 
prove the truth of the matter contained there- 
in, then it is objectionable as hearsay. 


Some of the following illustrations will point 
up the distinctions. For simplicity let us 
label the parties as follows: Witness will be the 
person testifying in court; Declarant will be the 
author of the assertion which Witness is relat- 
ing from the stand and the accused is the person 
on trial. 

First, suppose Witness testifies that Declarant 
told him he (i.e., Declarant) saw the accused 


FEBRUARY 1960 


Hearsay is generally 


(2) 


(3) 








commit the assault for which he is now on trial. 
The issue in the trial is whether or not the 
accused in fact committed an assault and the 
statement of Declarant is offered through the 
mouth of Witness to prove the truth of the mat- 
ter contained therein; that is, that the accused 
did doit. It can clearly be seen that this fits the 
definition and would be excluded. But suppose 
the facts are changed slightly and this same 
statement is offered for a different purpose, for 
example: To show that Declarant can speak 
English; that he knows Witness; or that he is 
not a truthful witness (as in the case where 
Declarant appeared in this trial on behalf of the 
accused and told a different story). All of these 
are legitimate and proper uses of Declarant’s 
statement which although made out of court 
have nothing whatever to do with the hearsay 
rule for the reason that they would be admitted 
for a purpose which has no concern with the 
truth of the matter contained in the statement. 
See U.S. v. Jewson, 1 USCMA 652, 5 CMR 60. 
In other words, when it is material to the case 
to show only that a statement was in fact made 
and this statement is offered in evidence only 
for that purpose we have no problem of hearsay! 
Second, in a similar vein, suppose Witness 
testifies in the trial of an accused for the murder 
of X (where the state of mind of the accused is 
in issue) that Declarant had told him and the 
accused that X had threatened to kill the accused 
on sight. If this testimony was offered to prove 
the truth of the matter—i.e., that X did in fact 
make this statement and was the aggressor— 
the evidence offered would clearly be hearsay. 
To prove the utterance, Declarant would have to 
be the witness. BUT if the testimony of Wit- 
ness was offered to show the state of mind of the 
accused (i.e., that regardless of whether X said 
these words, that the accused had heard that X 
had said these words and as a result was afraid 
of X) the hearsay rule is not involved. The 
utterance of X—not being offered for the truth 
of the utterance or fact—is not hearsay. 
Third, suppose Witness has testified to a par- 
ticular fact and to bolster his story a previous 
statement made by Witness consistent with his 
present testimony is offered in evidence. In 
this case Witness is also Declarant. But is his 
statement admissible? Again it must be ascer- 
tained for what purpose the statement is being 
offered. If offered to prove the truth of its con- 
tent it is hearsay and is inadmissible. But if 
the adversary had attacked Witness’ credibility 
on the grounds of recent fabrication, prior in- 
consistent statements, bias, prejudice or a 
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motive to falsify arising after the prior state- 
ment, then Witness’ previous uttering is not 
hearsay at all. Why? Because it comes in for 
the purpose of refuting his impeachment and 
not to prove the truth of its content. See U.S. 
v. Kellum, 1 USCMA 482, 4 CMR 74. 

Fourth, nor is the concept of hearsay limited 
to the written or spoken utterance, but is broad 
enough to include an act which is not an integral 
part of any of the issues in the case but has a 
communicative effect. Thus, if conduct is in- 











troduced which is the equivalent of a direct and [ 





positive statement, it would offend the hearsay 
rule. Accordingly, when conduct is tendered 
in evidence to show the actor’s belief and hence 






the truth of the belief, it is hearsay and inad- f 
For example, if Declarant by his > 
conduct had treated the accused as sane, Wit- fF 
ness’ testimony as to Declarant’s conduct would | 





missible. 






be excluded as hearsay. 





Another example is found in the situation | 
where Witness testifies that Declarant while 
viewing and trying to identify some suspects in | 
the holdup of Declarant, she suddenly jumped [ 
to her feet and fainted as the accused was [| 
brought forward. Witness could no more | 
testify on this than he could state that Declarant 









had said of the accused: “That’s the man.” In 





either case if offered to show guilt of the ac- 





cused, it is hearsay. 






Numerous OTHER EXAMPLES of what is [ 
hearsay and what is not can be thought of by f 
merely keeping in mind and applying the defini- [ 
tion. When you are presented with testimony | 








either oral or written which is not the testimony 
of the witness or document presented but that } 





of another and it is offered to prove the truth of fF 
its content then and only then will you have a fF 
hearsay question. When one considers the rea- f 
son for the Hearsay Rule and why the Anglo- [ 
American system of jurisprudence bars the ad- [ 








mission of evidence falling within its confines, 





the “Rule” becomes easier to apply. The pur- f 





pose of a trial whether it be civil or criminal or 
civilian or military is the discovery of truth and 
the determination of the existence or nonexis- 






tence of a fact or series of facts. To do this, f 





evidence is presented. The greatest part of 
such evidence usually consists of the testimony 






of witnesses. However, before a witness may | 






be heard he must satisfy certain qualifications. 
He must speak: 







(1) under oath or under an equivalent sanction, f 





liable to a penalty for perjury, 
(2) before the trier of fact at a public hearing, 
(3) where he will be subject to the cross-examination 
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and confrontation by the opposing party and his 
counsel. 

If any witness refuses to comply with these 
rules he will not be heard. What then is the situ- 
ation when Witness is on the stand telling of 
the experience of Declarant? When Witness 
tells the court that Declarant told him that event 
X occurred, is not Declarant really the witness? 
If Declarant were in court and refused to qualify 
himself as set out above then he would not be 
heard, so how then can he be permitted to testify 
through the lips of Witness? The answer is 
that he cannot! To hold otherwise would 
render meaningless all the exacting rules that 
have been developed for the presentation of 
“testimonial” evidence. 


IT HAS BEEN long established in American 
law that an accused has the right to be con- 
fronted by the witnesses against him and to 
cross-examine them on all relevant points of 
their testimony. The theory is that it is only in 
this way that the truth will be discovered. To 
permit Declarant to testify against an accused 
through the conduit of Witness, effectively de- 
stroys this valuable right. It also deprives the 
trier of fact the opportunity of observing the 
witness’ appearance, manner, and demeanor all 
of which have a significant bearing on his ve- 
racity. Further, the matter also involves a prob- 
lem of the competency of the witness. A wit- 
ness, before his testimony will be accepted by 
the court must establish both his general and 
special competency to testify. To be generally 
competent he must meet the statutory qualifi- 
cations of a witness (e.g., age, sanity, lack of 
mental infirmity etc.). He is specifically com- 
petent only if it is clear that he was present 
when event X took place, that he had the physi- 
cal and mental ability to observe it, that he did 
in fact observe it, that he now remembers it and 
can communicate such information to the court. 
Declarant can hardly meet any of these tests 
when he is not present in court to establish them. 
Certainly Witness is seldom in any position to 
establish Declarants general or specific com- 
petency from his own personal knowledge. 
These are the general rules concerning hear- 
say evidence and why it is objectionable to our 
system of justice. However, the emphasis that 
is placed on the exclusionary nature of the rule 
should not close the reader’s eyes to the fact that 
the rule is far better known by its exceptions. 
Certainly a thorough understanding of the 
“rule” is incomplete unless accompanied by a 
working knowledge of the exceptions to it. 
Basically exceptions to the hearsay rule have 


been developed by the English and American 
courts for two reasons: 


1. Necessity, the evidence is needed by the 
court in order to decide a material issue of 
fact and can be reasonably obtained from 
no other source. 

2. Circumstantial Probability of Trust- 
worthiness, under the circumstances there 
is great reason to believe that although 
the evidence is hearsay it is nonetheless 
sufficiently reliable so as to overcome the 
traditional objections and should be ad- 
mitted. 

However, the purpose here was to emphasize an 
understanding of the concept of the hearsay rule 
itself so as to promote its intelligent applica- 
tion. Certainly a prolonged discussion about an 
exception is of little interest if the evidence 
doesn’t come with the meaning of “‘hearsay” in 
the first place. It is beyond the scope of this 
article to go into a technical discussion of all of 
the ramifications of the various exceptions to 
the rule. However, a good discussion of the 
most commonly applied ones can be found in 
the applicable provisions of the Manual for 
Courts-Martial and Board of Review and Court 
of Military Appeals decisions. They are: 

1. Dying Declarations, see paragraph 142a Manual 
for Courts-Martial, U.S. v. DeCarlo, 1 USCMA 91, 
1 CMR 90; U.S. v. Smith, 5 USCMA 314, 17 CMR 814. 

2. Spontaneous Exclamations, see paragraph 142b 
Manual for Courts-Martial, U.S. v. Mounts, 1 
USCMA 114, 2 CMR 20; U.S. v. Nastro, 7 USCMA 
373, 22 CMR 163. 

8. Statements of Motive, Intent, and State of Mind 
or Body, see paragraph 142d Manual for Courts- 
Martial, ACM 8278, Boynton 15 CMR 851, CGCM 
9835 Peters 19 CMR 600. 

4. Official Records, see paragraph 144b Manual for 
Courts-Martial, U.S. v. Parlier, 1 USCMA 433, 4 
CMR 25; U.S. v. White, 3 USCMA 666, 14 CMR 84; 
U.S. v. Tahafuji, 8 USCMA, 25 CMR 127. 

5. Business Entries, see paragraph 144¢c Manual 
for Courts-Martial, ACM 5561 Roberson 12 CMR 
768; U.S. v. Villasenor, 6 USCMA 8, 19 CMR 129. 

6. Prior Recorded Testimony (former testimony), 
see paragraph 145b Manual for Courts-Martial, U.S. 
v. Niolo, 4 USCMA 18, 15 CMR 18. 

7. Past Memory Recorded, see paragraph 146a 
Manual for Courts-Martial, US v. Day, 2 USCMA 
416; U.S. v. Bergen, 6 USCMA 601, 20 CMR 317. 

8. Acts and Statements of Conspirators and Ac- 
complices, see paragraph 140b Manual for Courts- 
Martial, U.S. v. April, 7 USCMA 594, 23 CMR 58. 

9. Confessions and Admissions, see paragraph 140a 
Courts-Martial; although these are technically hear- 
say under the strict definition applied in military law, 
they present a more formidable legal problem in the 
area of voluntariness and compliance with Uniform 
Code of Military Justice, Article 31b. 
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In UNDERSTANDING AND applying the 
hearsay rule it is also necessary to understand 
the effect of a record on appeal which contains 
hearsay. It has been spelled out pretty clearly 
by both the Uniform Code of Military Justice, 
Manual for Courts-Martial and the Court of 
Military Appeals. (See Uniform Code of Mili- 
tary Justice Article 59 and paragraph 87c Man- 
ual for Courts-Martial.) The Court of Military 
Appeals said in U.S. v. Isbell, USCMA 131, 2 
CMR 43, that a finding based solely on hearsay 
cannot stand, but where a finding is supported 
by substantial competent evidence the rights of 
the accused are not prejudiced thereby within 
the meaning of Article 59 Uniform Code of Mili- 
tary Justice (which provides that the finding or 
sentence of a Court-Martial shall not be held 
incorrect on the grounds of error of law unless 
the error materially prejudices the substantial 
rights of the accused). However, when such 
prejudice is found by the court in a case where, 
for example, hearsay was the major part of the 
case, the court will not sustain a conviction. 
This is true even if Defense Counsel fails to 
object, U.S. v. Smith, 3 USCMA 15, 11 CMR 15; 
U.S. v. Manual, 3 USCMA 739, 14 CMR 157; 
U.S. v. Carrier, 7 USCMA 633, 23 CMR 97. It 
is only the case where there is other competent 
and convincing proof of guilt that the court will 


overlook substantial error, U.S. v. Doyle, 1 


USCMA 454, 4 CMR 137. It is clear therefore 


that for those of us in the naval service who are 
involved in the administration of Military Jus- 
tice a working knowledge of the hearsay rule 
and its exceptions is mandatory. The follow- 
ing six common sense guidelines are suggested 
to assist in meeting this requirement: 

1. Hearsay, as a rule of evidence is neither 
difficult nor confusing when applied in the 
light of the reason for its existence. 

2. It should not be the basis of a counsel ob- 
jection every time a witness starts to testify on 
something he heard another say. 

3. Be cognizant of the definition and apply 
it strictly to see if hearsay is even involved. If 
it is, then examine the testimony to see if an 
exception is applicable. 

4. Hearsay is not always considered inher- 
ently bad nor entirely inadmissible but may 
often be used if the underlying technical con- 
cept is understood and applied. 

5. When you know what your evidence is and 
why you have a right to introduce it, then the 
objection of hearsay will be no problem. 

6. Always remember it is the duty and re- 
sponsibility of both the trial and defense f 
counsel to insure that an accused will stand 
convicted of a crime only when guilt beyond } 
a reasonable doubt is proven by competent 
evidence. 
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(Continued from page 2) 
LT William E. Merritt, III, USN, from ComServRon 
Six to COMSIX. 


LTJG John B. Evans, USNR, from SNJ (under inst.) 
to NAVSTA, Norfolk. 

LTJG Bobb H. Hardies, USNR, from SNJ (under inst.) 
to ADCOM NTC Great Lakes. 


LTJG Vernon M. Jordan, USNR, from SNJ (under 
inst.) to NAS, Pensacola. 

LTJG Paul R. Hurley, USNR, from SNJ (under inst.) 
to JAGO. 

LTJG Eric L. Keisman, USNR, from JAGO to Office of 
JAG West Coast. 

LCDR Francis B. Plattner, USN, from BuWeps, N.D. 
to JAGO. 


LT George G. Dowd, Jr., USNR, from SNJ (under 
inst.) to HSA, Yokosuka, Japan. 


FEDERAL TORT CLAIMS ACT SUIT NOT MAINTAIN- 
ABLE WHERE FEDERAL EMPLOYEE COVERED BY 
WORKMAN’S COMPENSATION 


A civilian employee of the Naval Shipyard Cafeteria 
System organized under Navy Civilian Personnel In- 
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structions for the purpose of supplying food to shipyard 
personnel was injured in a fall in the Commissioned 
Officers’ Mess at the shipyard. In the action arising 
out of this, brought under the Federal Tort Claims Act, 
judgment was entered for him in the District Court. 
The Court of Appeals held that where he was covered 
by workmen’s compensation at the time of his injury he 
was a federal employee and thus precluded from bring- 
ing an action under the Federal Tort Claims Act. The 
Ninth Circuit, in its opinion specially singled out the 
eases of Faleni v. United States, D.C.N.Y. 1949, 125 F. 
Supp. 630 (holding that a civilian laundry worker was 
not a federal employee and could maintain an action 
under the Tort Claims Act) and Daniels v. Chanute Air > 
Force Base Exchange, D.C. Ill. 1955, 127 F. Supp. 920 
(holding that civilian employee of exchange was federal 
employee, rejecting holding in Faleni, but could bring 
an action under the Tort Claims Act). In disagreeing 
with these cases the court found the Faleni case 
“wholly inconsistent” with certain portions of the land- 
mark case of Standard Oil Company of California v. 
Johnson, 1942, 316 U.S. 481, 62 S. Ct. 1168. The court 
also cited as noteworthy another Navy case, Aubrey Vv. 
United States, 1958, 103 U.S. App. D.C. 65, 254 F. 2d 768, 


(Continued on page 19) 
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PHYSICAL RETIREMENT 


New Disability Separation Regulations" 


By CAPT RICHARD BACHARACH, USN** 


WO PREVIOUS ARTICLES have appeared 
T in the JAG JOURNAL on the subject of physi- 
cal disability retirements. One in Febru- 


| ary 1954 considered the role of counsel, and a 


more recent article in the December 1958-Jan- 
uary 1959 issue generally covered physical 
disability proceedings under the Career Com- 
pensation Act (10 USC, Chapter 61) and regu- 
lations contained in Chapter IX of the Naval 
Supplement. These regulations in the Naval 
Supplement have now been cancelled and re- 
placed by new regulations which are set forth in 
a new Disability Separation Manual. The pur- 
pose of this article is not to review all disability 


| procedures involved. Rather, it will supplement 


the recent December 1958—January 1959 JAG 
JOURNAL article, The Retirement of Pfhineas 
Quirk by briefly pointing out some of the prin- 


' cipal changes effected by the new regulations. 
' The following words set the tone to the new 


disability regulations which prescribe the ad- 


| ministrative procedures and policies to be fol- 


lowed in implementing laws pertaining to 
discharge or retirement of members from the 
naval service by reason of physical disability. 


It is the policy of the Navy Department that 
laws pertaining to physical disability retirement 
or separation be administered fairly, equitably, 
and with due regard for the interest of both 
the individual and the Government. Although 
these laws should be so administered as to pro- 
tect the U.S. Government from assuming un- 
warranted responsibility for payment of dis- 
ability and retirement benefits, reasonable doubt 
as to the entitlement of a member to such bene- 
fits will be resolved in favor of the individual. 
By this new manual the proceedings before 
Physical Evaluation Boards have been simpli- 
fied (except those wherein the party is consid- 
*The Disability Separation Manual, NAVEXOS P-1990; pp. 43; ef- 


fective 1 April 1959. Detailed ordering instructions are outlined in 
FPOINST 5600.1. 

**Captain Richard Bacharach, USN, is presently the Head of the 
Military Promotions and Retirements Branch, Civil Law Division, 
Office of the Judge Advocate General. He received his LLB from the 
University of Arizona in 1938. He is a member of the Bars of Ari- 
zona and of the Court of Military Appeals and of the American Bar 
Association. 





ered to be mentally incompetent or is already on 
the temporary disability retired list). A mod- 
ified procedure, has been provided which “‘is in- 
tended to permit expeditious disposition of those 
cases in which prima facie recommended find- 
ings, based upon the records alone, are accept- 
able to the party.” After being notified of the 
prima facie findings, the party is allowed two 
working days to advise the Physical Evaluation 
Board, in writing, whether the prima facie find- 
ings are acceptabletohim. Ifthe party accepts 
the prima facie findings and states in writing 
that he does not demand a “full and fair hear- 
ing,” the board forthwith will forward the 
record to the Physical Review Council. If the 
party does not accept the prima facie findings, 
he is given a hearing if he demands it. In any 
case in which the Physical Review Council does 
not concur with the prima facie findings of a 
Physical Evaluation Board and proposes substi- 
tute findings substantially detrimental to a 
party, the Record is returned to the Physical 
Evaluation Board, and the party is afforded a 
full and fair hearing if he requests it. 

As was formerly the practice, if the Physical 
Evaluation Board determines that the party is 
unfit, a disability rating is assigned in accord- 
ance with the Veterans Administration Sched- 
ule for Rating Disabilities. 


THE PROCEDURES PRESCRIBED for the 
Physical Review Council have been changed to 
some degree. If the members in the Physical 
Review Council are in agreement with the rec- 
ommendations of the Physical Evaluation 
Board, the record of proceedings is forwarded 
to the Secretary of the Navy (Judge Advocate 
General) for final action. If there appear to be 
no legal defects, the Judge Advocate General 
will usually take final action for the Secretary, 
approving the recommended findings. The ma- 
jority of cases are in this category. The same 
action is taken if the Physical Review Council, 
although not in agreement with the Physical 
Evaluation Board, makes recommendations 
(substitute findings) which are not “substan- 
tially detrimental to the party.” If one or 
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more of the members do not agree with the 
findings and propose substitute findings sub- 
stantially detrimental to the party, the follow- 
ing further action will be required: (1) If the 
party has previously accepted prima facie find- 
ings of the Physical Evaluation Board, he must 
be given notice of the proposed substitute find- 
ings and, if he demands it, be afforded a full and 
fair hearing by the Physical Evaluation Board ; 
(2) If the proposed substitute findings of the 
Physical Review Council are acceptable to the 
party and he does not demand a full and fair 
hearing, the record is returned to the Physical 
Review Council for forwarding to the Secretary 
for final action. 

If the party has already had a full and fair 
hearing before a Physical Evaluation Board, and 
he is not willing to accept detrimental recom- 
mended findings of the Physical Review Coun- 
cil, he must express this by a written rebuttal. 
In such case the record is then forwarded for 
consideration by the Physical Disability Review 
Board. The party is allowed five working days 
after receipt of notice of the proposed substitute 
findings of the Physical Review Council to file 
his rebuttal; failure to submit a statement in 
rebuttal within the time allowed is construed to 
mean that the substitute findings of the Coun- 
cil (or the majority of the Council) are accept- 
able to him. 


AFTER THE PHYSICAL Disability Review 
Board considers a case, the record is sent to the 
Office of the Judge Advocate General for Secre- 
tarial action. If the majority of the Physical 
Disability Review Board concurs with the 
majority of the Physical Review Council, and all 
proceedings are in proper legal form, the Judge 
Advocate General will take action for the Secre- 
tary approving the recommended findings. If 
not in agreement, the case is briefed and sent to 
the Secretary for approval of the recommended 
findings he considers appropriate. 

Referring back to Physical Review Council 
action, if the Physical Review Council does not 
act unanimously in a case wherein the party has 
had a full and fair hearing, the member in 
minority may require the case to be sent to the 
Physical Disability Review Board “when he 
questions a matter within the area with respect 
to which he is the Secretary’s advisor” (i.e. 
personnel, medical or legal matters.) Theterm 
“Secretary’s advisor” is construed to refer to 
the duties and responsibilities and technical 
control aspects as set forth in U.S. Navy Regu- 
lations. If he’elects not to do so, the case is 
forwarded to the Judge Advocate General’s of- 
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fice and then transmitted to the Secretary for 
approval of the appropriate recommended 
findings. 

Under the new procedures, when appearance 


before a Physical Evaluation Board is directed, F 


counsel is designated for the party in all cases, 
and it is required that he be “a competent, 
mature officer of sound judgment, who is famil- 


iar with procedures, regulations and instruc- f 


tions.” In cases wherein the party is con- 
sidered to be mentally incompetent (and in all 


other cases when reasonably available) qualified fF 
legal counsel (i.e., a member of the bar of a Fed- f 
eral Court of the highest court of a state) isf 


appointed. 


states that membership on a Physical Evalua- 


tion Board shall constitute the primary duty of f 


the officers so assigned. This has been inter- 


preted to mean “one of the primary duties or anf 


important collateral duty,” inasmuch as it is not 
always feasible to assign this as a primary duty 
of the officer appointed. The main concern is 
to convene boards with experienced personnel. 
It was often the practice under the old pro- 
cedures to set up “rotating watch lists”, whose 
members served at infrequent periods, with the 


result that there was little continuity of mem-f 
bership with adverse reflection on the quality of | 
» pop 


proceedings. 

Another new requirement provides that when 
the party concerned is a male member of the 
Navy, the nonmedical members of a Physical 
Evaluation Board must be male officers of the 
Navy or Marine Corps, as appropriate. When 
the party is a female, a female officer must be 
substituted for a male nonmedical member. 
Formerly, Navy nonmedical members partici- 
pated in cases of Marine Corps personnel and 
vice versa. 


RESERVE OFFICERS appearing before a 
Physical Evaluation Board may now waive the 
requirement that when practicable a majority 
of the members of a physical evaluation board 
who act on a case shall be senior in rank to the 
party. Formerly, only regular officers could 
waive this requirement. Also, in any case 
wherein a majority of reserve membership is 
not practicable, the board shall include at least 
one reserve officer, and the record must contain 
a certificate signed by the convening authority 
indicating unavailability of sufficient reserve 

officers to constitute a majority. 
Included in the new Disability Separation 
Manual is a chapter which prescribes the pur- 
(Continued on page 18) 
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TASK FORCE LEGAL SERVICES FOR TRIAL 
BY COURT-MARTIAL 


By 


CAPT JAMES T. WARNS, USN* 


4 AVE TASK FORCE will travel’—a 


new concept of legal service is summed 
up in these five words. The Task Force 


' isfrom JAG. It stands ready to render services 
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and assistance to all commands in the fleets and 
shore establishments who are in need of legal 
help. The “task force” plan which originated 
in December 1957, is familiar to many; it is still 


; | foreign, however, to a large part of the service. 
tis not f 


It is the purpose of this article, then, to acquaint 
the reader with this legal service through ex- 
amples of what the JAG Task Force has been 
able to accomplish during the short period of 
its existence. 

In December 1957, the Navy faced a difficult 
situation in military justice. Naval districts 
were being plagued with abnormally large brig 
populations due, in substantial part, to proce- 
dural delays in court-martial cases—delays 
which were resulting because legal offices were 
experiencing an unusually increased workload 
peak. This meant waste of man-hours and 
money—for an accused in pretrial confinement 
continues to receive full pay and allowances 
while awaiting trial with no commensurate 
productive work. 

To assist in the handling of these undeter- 
minable peaks as efficiently and economically as 
practicable with a limited number of lawyer 
personnel, the JAG Task Force was established. 
The Judge Advocate General proposed two task 
forees—one for the East Coast located in the 
Office of the Judge Advocate General in the De- 
partment of the Navy, and one for the West 
Coast situated in the Office of the Judge Advo- 
cate General, West Coast, San Bruno, California. 
The two JAG Task Forces were authorized. 





*Captain James T. Warns, USN, is presently assigned as a member 
of the JAG Task Force and Appellate Defense Counsel, Office of 
the Judge Advocate General. He received his AB in 1927 and his 
LL.B. in 1941 from the University of Michigan. He was admitted to 
the Michigan Bar in 1941 and is also a member of the bars of the 
Court of Military Appeals and of the U.S. District Court of Detroit. 
Captain Warns is a member of the American Bar Association. 
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Each was manned with officer-lawyers and court 
reporters who had considerable experience in all 
phases of trial work. 


Two PRINCIPAL MISSIONS were then as- 
signed these Task Forces. One mission of the 
Task Forces was to assist in the appellate re- 
view of court-martial cases before Boards of 
Review on the East and West Coasts and before 
the U.S. Court of Military Appeals. This was 
to apply a steady pressure on reducing delay at 
the appellate level. The other mission was to 
assist commands at the trial level who were ex- 
periencing an overload of cases or in need of the 
services of trial personnel (usually law officer) 
in a particular case. A law officer, trial coun- 
sel, defense counsel and court reporters on each 
coast stood ready to respond to these needs of 
the entire Navy. 

In carrying on their mission to assist the fleet 
and shore commanders, the task forces have 
demonstrated a flexibility of function and a 
mobility of operation. As circumstances in any 
particular case may require, the Task Forces 
are ready to provide either singularly or in com- 
bination, a law officer, trial counsel, defense 
counsel, counsel for an investigation or party 
thereto, and court reporters. 

They can move on short notice in response to 
a telephonic or dispatch request to any destina- 
tion where their services are needed. The Task 
Forces have thus been able to achieve the op- 
timum of results with a minimum of personnel. 
Centrally located on each coast, they are in a 
position to move cheaply and quickly with a 
minimum of administrative support. 


WHat HAVE THE Task Forces done thus 
far? During the first year of the task forces’ 
existence—from February 1958 through De- 
cember of 1958—they completed eleven specific 
missions in the United States, and in Guanta- 
namo; Panama, Canal Zone, and the Azores. 
During the calendar year 1959, the task forces 
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were assigned twenty-three specific missions 
both within the United States, and in Bermuda, 
British West Indies, Panama, Canal Zone, San 
Juan, Puerto Rico, Guantanamo, and Kodiak, 
Alaska. In all these assignments, the concept 
of the task force has been praised by those who 
have received their assistance. 

The first task force mission which was in Feb- 
ruary 1958 was to a principal naval activity 
faced with a large brig population, a substantial 
number of which were prisoners awaiting trial 
by special court-martial. To reduce this large 
number of pretrial confinees it was necessary to 
assign more trained personnel to the trial. 
The JAG Task Force was dispatched to help. 
A trial counsel, two defense counsels and two ex- 
perienced court reporters in a matter of days, 
tried and completed fifty cases! Though 
these cases involved simple offenses, neverthe- 
less, their rapid disposition was important. As 
a result a large brig population was reduced 
and a large cost to the Navy was saved. 

From the beginning, however, the usual type 
of task force assignment has been the furnish- 
ing of legal help to commands concerned with 
general courts-martial jurisdiction who have in- 
sufficient legal personnel, or whose qualified 
legal personnel have become disqualified to act 
as law officers because of prior participation in 
other phases of a particular case. A typical ex- 
ample of the former type of task force mission 
is shown by the following case. A Commanding 
Officer of a naval station situated hundreds of 
miles from the nearest major naval activity, and 
with but one legal officer, was presented with a 
case involving an accused charged with rape, in 
violation of Article 120, UCMJ. The accused 
had been referred to trial by a General Court. 
Qualified trial counsel, defense counsel, law offi- 
cer and court reporters were required but were 
unavailable at the command where all witnesses 
were to be found. Instead of referring the mat- 
ter to another command, the cognizant GCM 
authority asked for the task force. Trial 
counsel were the first to arrive—prior to the 
law officer, and court reporters. The law 
officer and two court reporters next reported 
to the command the afternoon before the 
scheduled date of trial and two days Jater the 
trial was completed. The Task Force returned 
to Washington. The record of trial was pre- 
pared by the court reporters under the cogni- 
zance of the trial counsel, authenticated by the 
law officer, and then returned to the President 
of the court and the Convening Authority. In 
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commenting on the task force concept, the com- 
mander who convened the General Court made 
the following comment in a letter to the Judge 
Advocate General: 


The existence of such a task force trial team and its 
availability to general court-martial authorities is in- 
deed a fine thing and sorely needed when urgent con- 
ditions exist. I trust that this team will continue to 
be made available in the event its services are needed 
in the future. 


Another service which the task force has been 
able to furnish has been instruction in military 
justice, court-martial procedures, and court re- 
porting. Such missions are taken on request. In 
one instance the task force was sent in response 
to a request to conduct a series of instructional 
lectures within certain squadrons and air groups 
of the Marine Corps. At selected times, 
UCMJ lectures were given to the officers 
of the various squadrons concerning the duties 
of trial counsel, defense counsel and presidents 
of special courts-martial, and of summary 
courts-martial officers. While these lectures 
were in progress, the enlisted court reporter 
conducted lectures to the enlisted legal personnel 
on the preparation of charge sheets, records of 
trial by summary courts-martial, special courts- 
martial, informal investigations, and court re- 
porting techniques. The importance of assist- 
ance rendered by this instruction is reflected in 
the following official letter addressed to the 
Judge Advocate General. 


A marked improvement in the conduct of military 
justice affairs within this Wing has been noted since 
the course of instruction. Delays in submission of 
records and appropriate action thereon has been 
halved and errors requiring action by convening or 
supervisory authority have practically disappeared. 
During the past year, 70% of cases required correc- 
tive action. Since the course of instruction, one case 
out of seventeen submitted required such action and 
in that, the error was relatively obscure and insig- 
nificant. 


By SUCH SERVICES and assistance, the Task 
Force concept, during a period of two years, has 
been able to render timely assistance to naval 
commands with efficient administration and 
military justice. Born of need, this traveling 
nucleus of legal talent has more than justified 
its beginnings and is another example of the 
Navy’s continual search for new methods and 
techniques which will meet changing conditions 
and times. Mobile seapower demands no less! 
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LEGAL ASSISTANCE NOTES 


BUYING AND SELLING THE HOME 
By LCDR NATHAN COLE, JR., USNR 


PROBABLY ONE of the largest purchases and 
one of the most important in every person’s life 
is that involving his home. Many service per- 
sonnel, of course, both officer and enlisted, buy 
and sell several houses during the course of 
their service career, and therefore feel that 
they become more or less expert in this type 
transaction. A great many people, however, 


will be going through their first experience and 


while this is not intended to, by any means, 
answer all questions, it will try to point out a 


few of the areas which are most frequently 


asked about. 

A few simple definitions would be the best 
place to start such a discussion as this. The 
terms most commonly run into are as follows: 


Sales Contract, Agreement to Purchase, Agreement to Buy and 
Sell, Land Contract—All of these terms mean approximately the 
same thing and refer to the document which is signed by both the 
buyer and seller and which contains the agreement to buy and sell 
and the terms on which the sale is to be made. It is important that 
all of the terms discussed and agreed upon be included in this docu- 
ment. The method and terms of financing should usually be in- 
cluded. The items of personal property, if any, which go with the 
house should be specified. The date of settlement and date of pos- 
session should be clearly set forth. No verbal agreements should be 
made. The whole agreement should be clearly written down regard- 
less of what either the seller, purchaser or real estate agent may say. 

Title Search—This is the examination by an attorney of the rec- 
ords of the county, wherein the property is located to determine if 
the seller has good legal title to the property and is able to sell on 
the terms that he has agreed upon. = 

Certificate of Title—A document given by the attorney to the pur- 
chaser certifying that he has searched the land records and finds 
the title to the property to be good with any exceptions which he 
specifies. This is not a guarantee but is simply a certification by 
the attorney that he has done certain work, and the professional 
opinion that he has reached as a result of this work. 

Title Insurance—This is actually an insurance policy issued upon 
the payment of a single fee, which insures that as of the date the 
policy was issued the title to the property described in the policy 
was good of record. 

Brokerage Fee—This is the percentage of the amount of an FHA 
Loan which a lending institution charges for lending the money. 
This is not usually charged on conventional loans. The law limits 
the amount chargeable to a purchaser to 1 percent (or 1 “point’’) 
but does not limit the amount of the fee which may be charged a 
seller, therefore, it is a point to be considered when attempting to 
sell your property when the purchaser intends to obtain an FHA 
Insured Loan. 

FHA Loan—There are two general types of FHA Loans involving 
homes, the so-called Conventional FHA which is available to anyone 
who can qualify, and the so-called “In-Service” Loan which is avail- 
able only to Armed Forces Personnel on active duty. The FHA 
or the Federal Government does not actually lend the money. Their 
function is to insure the lending institution which does lend the 
money. They are reimbursed for their insurance at the rate of % 
of 1 percent per month. With “In-Service” loans this % of 1 per- 
cent mortgage insurance is paid by the service to which the pur- 
chaser belongs, so long as he is on active duty. 


Conventional Loan—This is usually used to identify or to describe 
a loan obtained from a bank. Such a loan normally will not be 
granted for more than 60 percent of the appraised value of the 
property. ' 

Deed—This is actually the paper title to your property. The seller 
executes a deed to the purchaser. 

Mortgage—An instrument whereby the title to the property is 
conveyed to the lender to secure the payment of the loan. 

Deed of Trust or First Trust—An instrument whereby title to the 
property is conveyed to a third-party trustee to secure payment of 
the loan. 

Second Trust—A deed of trust which is secondary to, subordinate 
to or in addition to, a Deed of Trust already on the property. This 
is an additional obligation and is not permitted on FHA financing. 

Assumption—A procedure whereby the seller conveys the property 
subject to an existing indebtedness and the buyer assumes the ob- 
ligation to pay the indebtedness. The seller is in effect simply 
selling his equity in the property to the purchaser, and between the 
lending institution and the seller, the seller is still primarily liable 
for the debt. As between the seller and purchaser the purchaser, 
of course, becomes primarily liable for the debt. 

Refinancing—This is the procedure whereby the purchaser borrows 
sufficient money to pay off the seller’s existing indebtedness and also 
pay the seller for his equity and therefore the seller is completely 
released from any obligation on the property and a new obligation 
is incurred by the purchaser. 

FHA Appraisal—The value placed on the property by the Federal 
Housing Administration and the value on which they base their 
willingness to insure. The FHA, on an “in-service” loan, will insure 
an amount up to $20,000, or 95 percent of the appraised value, 
whichever is less. 

Certificate of Eligibility—Department of Defense Form 802, which 
must be obtained from the serviceman’s personnel office, and which 
certifies that he is eligible for an FHA In-Service Loan. 

Certificate of Termination—Department of Defense Form 803, which 
must be executed and sent to the various offices as required under 
current instructions, when a serviceman sells or transfers his interest 
in property on which he has an “in-service” loan, or when the 
serviceman is released from active duty. 


WITH THESE definitions in mind, we might 
proceed to a consideration of the procedures in- 
volved in purchasing. This article will not at- 
tempt to tell anyone how to buy a house. 
Suffice it to say that since the investment is a 
large one it should be very carefully considered. 
People who buy hurriedly without due con- 
sideration and without careful comparison of 
the market may find themselves disappointed. 
Size, location, method of construction, proxim- 
ity to schools, churches, bus lines, as well as 
price, must all be considered. The buyer 
should not allow himself to be stampeded into 
hurriedly signing a sales contract, because once 
his signature is on the “dotted line” he finds 
that he has incurred certain legal obligations 
which he must go through with. Until he 
signs the document, he is still free to negotiate, 
change his mind or look around further. This 
is why the sales contract is so important and 
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why the entire agreement should be clearly 
written down. For instance if financing has 
not already been arranged for, and a certain 
type financing is going to be required, i.e., an 
FHA “in-service” loan, with a mortgage of at 
least a certain amount, then the contract should 
specify that it is contingent upon the purchaser 
obtaining such a loan, and if he does not obtain 
the loan, that the contract shall be void at his 
option. If certain personal property is to be 
included with the house this property should be 
itemized so that there can later be no argument 
as to what goes with the house and what doesn’t 
go with it. If possession on a certain date is 
necessary, this should be carefully spelled out 
and the question of possession or the time of 
possession be made of the essence in the con- 
tract—that it, a day certain with no leeway. 
If the purchase is to be contingent upon all 
equipment and appliances being in good work- 
ing order—this should be clearly spelled out. 
It is usually desirable to make the contract con- 
tingent upon the seller furnishing a certificate 
that the property is free from termites. 

In new construction two points are usually 
extremely important from the standpoint of the 
purchaser. One is that the date of possession 
be made firm. In the actual construction of a 


building the contractor may encounter many 


delays, some unavoidable, but many of his own 
making—such as when he is trying to build 
more houses at one time than he can actually 
handle. Ifa contract simply reads that posses- 
sion will be given on or about a certain date the 
builder or seller cannot usually be held to de- 
livery on that specified date. He would always 
be permitted a “reasonable” time thereafter in 
which to complete the property. What is 
“reasonable” would depend upon the circum- 
stances at the time, and it is very unusual when 
a builder cannot give a dozen apparently valid 
reasons why he hasn’t managed to finish the 
house. If your contract, however, is contin- 
gent upon receiving possession on a day certain 
with time of the essence of the contract then it 
must be delivered on that day or the contract 
will be voidable. When the builder knows he 
must deliver then he has an incentive to make 
sure the property is finished. The other im- 
portant point on new construction is that the 
warranty usually given called a Warranty of 
Material and Workmanship, be clearly spelled 
out. If the property has a basement there 
would normally be given some sort of a guar- 
antee of a dry basement for at least a year. It 
is to the purchaser’s benefit to have these guar- 
antees or warranties spelled out in detail rather 


JAG JOURNAL 


than having just a general statement to the 
effect that the building is guaranteed to be of 
sound construction. All too often after a pur- 
chaser takes possession even though he osten- 
sibly has a guarantee, he finds that it is 
practically impossible to get the builder back 
to correct minor deficiencies. He also finds 
that it is impractical to try to take the builder 
into court to make him correct such deficiencies, 
due to the cost involved. 

The really important thing in a sales contract 
is that the purchaser and also the seller not rely 
on a verbal assurance or promise in regard to 
the transaction. Every agreement should be 
clearly written down either in the contract it- 
self or if a modification is later made, in a 
separate instrument signed by both parties and 
referring back to the contract. 


Oncr THE contract is signed then, of course, 
the buyer must take steps to get his financing 
arranged, to get the title searched and to get all 
of the details accomplished which have any con- 
nection with the real estate transaction. The 
seller really has very little to do at this point. 
He is mainly interested only in getting his 
money and delivering a deed at the proper time. 
Settlement may be handled by individual attor- 
neys, by title companies or by escrow com- 
panies, depending on where the transaction is 
taking place. Different states have different 
procedures for this matter. In any event, how- 
ever, it is the buyer’s responsibility and in his 
best interest to get the ball rolling as quickly as 
possible and get all of the details taken care of. 
This may take longer than contemplated, par- 
ticularly if an FHA Appraisal is not ready on 
the property or if the groundwork on a loan has 
not already been done. It will sometimes take 
2 or 3 months to get an FHA Appraisal due to 
the volume of work which they have to accom- 
plish. In addition to this, of course, applica- 
tion for a loan must be made with a lending 
institution, they have to check the person’s ap- 
plication and usually present the application to 
a board for approval or disapproval and all of 
these things will take time. About all that a 
purchaser can do at this point is to try to get all 
of his necessary paperwork accomplished as 
quickly as possible and then sit back and try to 
wait as patiently as possible for the other mat- 
ters to come around in due course. If the pur- 
chaser is assuming an existing loan, of course, 
the timelag is only a fraction of what it will be 
if he is financing or refinancing. 


(Continued on page 19) 
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RUMPELHEIMER vs. HADDOCK 


PORT TO PORT 


Tue PLAINTIFF was driving his motor car on 
Chiswick Mall. High, equinoctial tides had covered 
the roadway which borders the Thames, with water to 
a depth of over 2 feet on the river side of the road and 
and a few inches on the land side. Plaintiff testified 
that, pursuant to English land law, he was steering his 
motor car along the left, or land side, of the road where 
the water was shallow. Whilst so engaged, he was 
somewhat startled to see the defendant approaching 
on the same side but bound the other way navigating 
a shallow draft craft with a paddle. Plaintiff sounded 
his horn vigorously but defendant held his course and 
speed, whereupon plaintiff discourteously shouted, “Out 
of the road,” to which defendant replied “port to port, 
all salts are taught—I am directing my course to 
starboard—give way you fixy beetle”. 

Obeying the instinct of humanity, as a stout-hearted 
Britisher always will, plaintiff swerved to the right 
rather than collide with defendant’s fragile craft. This 
brought him into deeper water which penetrated the 
delicate machinery of his motor car causing it to stall. 
The discussion and interchange of views which followed 
reflected small credit upon the gentility, breeding, and 
education of either party. The motor car was compelled 
to heave to until the tide ebbed. In gross disregard of 
the customs of the sea, defendant declined to convey 
plaintiff to shore fearing a breach of the peace. 

At ebb tide, a survey revealed that plaintiff’s motor 
car had suffered serious damage and had to be towed 
to a garage. Plaintiff deposed that he had also lost 
his appointment, thereby suffering further pecuniary 
damage. 


Sap THEIR Learned Lordships, rendering a decision 
on the Law and on the Merits: 

“The defendant is clearly one who insufficiently ap- 
preciates the value of the motor-car to the human race. 
But we must not allow our natural detestation for such 
an individual to cloud our judgment. The meanest citi- 
zen, actuated by the meanest motives, is entitled to insist 
upon the enforcement of the law. The question is, ‘What 
is the law?’ a question which frequently arises in our 
Courts and sometimes receives a satisfactory answer. 

“Now, the law or custom of the road is that when two 
vehicles meet they shall each keep to the left. But the 
law or custom of the sea is that when two vessels meet 
they shall go to starboard and pass port to port, that is 
to say, they shall each keep to the right. It is the con- 
tention of Mr. Haddock that when the tide covers the 
road that road becomes a part of the tideway, that traffic 
upon it is thenceforth governed by the regulations and 
customs of the sea, and that he did right, therefore, to 
steer so as to pass Mr. Rumpelheimer on his port hand. 
Further, it is the duty of a steam-vessel to keep out of 
the way of a rowing-boat; and Mr. Haddock argues that 
the plaintiff’s motor-car when navigating the tideway 


has the status of a steam-vessel, and that plaintiff has 
nobody but himself to blame. 

“With considerable reluctance we find that there is 
some substance in these contentions. The law of the 
land says one thing; the law of the water says the con- 
trary; and it seems elementary that (upon navigable 
waters) the law of the water must prevail. It is idle 
to say that Chiswick Mall was not at the time of the 
accident navigable water. Mr. Haddock was, in fact, 
navigating it, and if Mr. Rumpelheimer chooses to navi- 
gate it at the same time he must be bound by the appro- 
priate regulations and should make himself familiar 
with them. Mr. Rumpelheimer makes the rather childish 
objection that his motor-car is not a vessel and ought 
not to be treated as such. I find no difficulty there. Re- 
cent developments of the internal-combustion engine, 
and in particular the outboard motor, have produced a 
type of water conveyance which in aspect and dignity is 
little more than a floating automobile; and though Mr. 
Rumpelheimer’s motor-car appears to be unsea-worthy 
it is otherwise as much a boat as many motor-boats. 
The point is that, boat or not, it was navigating the 
tideway. 

“Again, it was argued for the plaintiff that, since the 
high-road was only covered with water by an excep- 
tional inundation of short duration, it cannot be held 
to have lost the character of a high-road. But to accept 
this view would be to admit a very dangerous and con- 
fusing precedent. Suppose that large sections of our 
southern counties were covered for a long period by 
exceptional floods, so that the inhabitants were com- 
pelled to cross them regularly in steam- or motor-vessels, 
can it be doubted that the regulations of the water, as 
to the avoidance of collisions, the carrying of lights, 
sound-signals in case of fog, and so forth, would be ob- 
served and enforced in that area? Yet in principle the 
two cases are the same; and differences of degree cannot 
be allowed to derogate from principle. The fact that a 
certain area of water was once dry land and is expected 
to be dry land again is unimportant. Much of what 
we now know as land was once covered by the ocean, 
and vice versa; but a motorist would not be allowed to 
appeal to the customs of the sea because he was cross- 
ing the Romney Marshes, on the ground that that land 
used to be sea. In the same way it is idle for the plain- 
tiff to urge that Chiswick Mall used to be dry land. The 
question in every case must be a question of fact—Was 
this area at the material dates water or dry land? And 
neither geographical size nor extent of time is a relevant 
consideration. We find in this case that the scene of the 
mishap was water, and tidal water. Now, tidal waters 
lead to the ocean and are navigated by the vessels of 
every maritime country. The Regulations upon which 
Mr. Haddock relies are not of British origin or sanction 
only; they govern the movements and secure the safety 
of the ships of the world. The nations rely upon each 

(Continued on page 19) 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch Office of the Judge Advocate General 


MILITARY PERSONNEL—Pay and Allowances—Court-Martial Sen- 
tences—Convening Authority Action Set Aside 


@ This case concerns a sergeant first-class who was 
confined pending appellate review of a court-martial 
sentence which included dishonorable discharge, for- 
feiture of pay and allowances and confinement to hard 
labor. The action of the Convening Authority was set 
aside on the basis that it erred in that the sentence 
did not have an executed forfeiture of pay. Therefore, 
from the date of the action of the first Convening Au- 
thority until the date of the normal expiration of the 
enlistment, the member was entitled to accrued pay and 
allowances in the grade of sergeant first-class in the 
absence of an approved sentence as used in Executive 
Order No. 10652 which would effect a reduction in 
grade. 

An enlisted member of the uniformed services who 
was confined beyond the normal date of expiration of 
enlistment pending review of a court-martial sentence 
(which included a dishonorable discharge, forfeiture of 
all pay and allowances and confinement to hard labor), 
and who has the action of the first Convening Authority 
set aside even though the sentence was consistently ap- 
proved except for the reduction of period of confinement 
at hard labor, is not entitled to pay and allowance be- 
yond the normal date of expiration of enlistment until 
restored to duty. 

In this same situation, if such a three part court- 
martial sentence is approved by the second convening 
Authority after the member is restored to duty pend- 
ing appellate review, the member is entitled to pay and 
allowances of a sergeant first class until the day be- 
fore the approval by the second Convening Authority. 
Thereafter, the reduction in the grade to private auto- 
matically became effective as prescribed in Executive 
Order No. 10652 and the member is entitled only to 
the pay and allowance of a private or a higher grade, 
if subsequently promoted, until date of discharge or 
until the sentence was ordered executed, whichever 
occurred first. Comp. Gen. decision B-139265 of 20 
July 1959. 


MILITARY PERSONNEL—Pay—wWithholding—Debt Liquidation— 
Court-Martial Fi Administrative Debts 





@ The maximum amount of monthly basic pay of en- 
listed members which may be forfeited by general or 
special court-martial, when the member is not sentenced 
to a dishonorable or bad conduct discharge, is two- 
thirds of the member’s basic pay, plus sea or foreign 
duty pay. This is true unless the member has in effect 
a class Q allotment, in which case his pay will be re- 
duced by the amount of the member’s contribution to 
the class Q allotment and the amount forfeited may not 
exceed two-thirds of the reduced amount. 

There is a provision in 10 USC 4837(b) reserving 
to enlisted members one-third of their monthly pay as 
immune from stoppage for administratively deter- 
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mined debt. This provision does not limit the amount 
of a court-martial forfeiture that may be adjudged or 
corrected but only prevents deductions from pay for 
debts administratively determined to be due the United 
States in addition to court-martial forfeitures in 
amounts otherwise authorized by law to be withheld, 
which would reduce the member’s pay actually received 
for any month to less than one-third. 

The following items are for deduction from two- 
thirds of the total monthly pay of enlisted members of 
the uniformed services before collection of an adminis- 
tratively determined debt: (1) court-martial forfei- 
tures, (2) statutory deductions for income tax, (3) 
FICA withholdings, (4) United States Soldiers’ Home 
deductions, and (5) contribution to class Q allotments. 

As was stated above, 10 USC 4837(b) permits in- 
voluntary collection of administratively determined 
debts from enlisted members of the uniformed services 
to the extent that one-third of the total monthly pay 
is reserved to the members. Under the Act of July 
15, 1954 (5 USC 46d), deductions are permitted from 
basic, special and incentive pay in excess of two-thirds 
of the member’s pay in order to effect collection of er- 
roneous payments within the period or anticipated pe- 
riod of service. Under this Act the Government has 
two remedies for collection of debt and any incon- 
sistencies may be obviated by viewing the 1954 Act as 
governing collection of erroneous payments unless af- 
firmative administrative action is taken to effect col- 
lection under 10 USC 4837(b) in which event the mem- 
ber is entitled to receive one-third of the total pay. 
Comp. Gen. decision B-138882 of 21 July 1959. 


MILITARY PERSONNEL—Retired Pay—Annuity Elections—Validity 


e@ A survivor’s annuity election form was signed, wit- 
nessed and submitted within the 1-year time limitation 
for application by active members stipulated in Sec- 
tion 3(a) of the Uniformed Services Contingency Op- 
tion Act of 1953, 10 U.S.C. 1482. However, when re- 
turned for correction and/or completion of the desig- 
nated options, it was inadvertently mislaid and not 
located until over a year and a half later. The Comp- 
troller General held that this constitutes a valid, ef- 
fective election and the corrections, which were con- 
sistent with the original election, do not constitute a 
modification of the original election or a new and dif- 
ferent election. Comp. Gen. decision B-139866 of 7 
August 1959. 


MILITARY PERSONNEL—Voluntary Retirement Prior to Date of 
Involuntary Retirement—Lump-Sum Payment—Act of August 11, 
1959, Public Law 86-155 (Hump Bill) 


e@ A disability retirement of a Navy officer under 10 
U.S.C. 1201 may not be regarded as a voluntary re- 
tirement under section 2(e) of the Act of August 11, 


(Continued on page 17) 
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RECENT JAG OPINIONS 


ACCIDENT PREVENTION PROGRAM—Highway Patrol—aAlcoholic 
Breath Check—Administrative Action Against a Member Causing a 
Lost-Time Injury 


e@ The opinion of the Judge Advocate General was re- 
quested as to the legality of certain traffic measures 
which were to be employed at a Marine Corps Base in 
connection with a traffic accident prevention program. 
As a result of certain studies into the off-duty vehicular 
accidents, certain countermeasures to reduce accidents 
were recommended. Among the countermeasures to be 
used were three measures which raised questions of 
legality: 

1. Intensification of military highway patrol. 

2. An alcohol breath check of drivers of vehicles re- 

turning to the base. 

3. A review of an “accidentor’s” record for “ineffec- 

tiveness” and possible administrative discharge as 
a result thereof. 
The Judge Advocate General, in considering the ques- 
tion of the legality of these measures, rendered the 
following opinion: 

“As to the three issues upon which comment is 
offered, a general caveat must be stated at the outset. 
Each of these countermeasures is being considered in 
general outline, based on the factual information... 
and informal information [he has received]. The legal- 
ity or illegality of the proposed countermeasures de- 
pends to a great extent upon the manner in which 
they are executed. The comments made herein, there- 
fore, are valid only as applied to the information now 
available, and if the execution of the countermeasures 
should change the fact situation, different legal conse- 
quences would follow. 

“Highway patrol intensification. 


According to in- 
formal information, established military police highway 
patrols would stop at random private vehicles bearing 
base stickers whether or not any offense had been com- 
mitted. The drivers of the vehicles would then be in- 
formed of the accident-reduction campaign, and would 
be asked questions relating to their destination, route, 


ete. for survey purposes. In addition to looking for 
possible traffic violations, this check by the patrol is 
intended to cause the word to be passed among military 
personnel that the patrols were active and that the 
Base Commander was determined to reduce off-duty 
vehicular accidents. 

“No legal objection is perceived to the proposal that 
the highway patrols stop personnel who are subject to 
the Uniform Code of Military Justice. However, there 
is no authority for such patrols to detain those not sub- 
ject to the Code. Thus it would be necessary for the 
patrols to exercise a considerable amount of caution in 
stopping vehicles bearing base stickers. The presence 
of a base sticker on an automobile does not automati- 
cally signify that its occupants and driver are persons 
subject to military jurisdiction. It is therefore recom- 
mended that the patrols be instructed to stop only those 
vehicles whose drivers are in uniform or, if in civilian 


clothes, known by the patrol to be members of the 
military. 

“It is considered that the patrol intensification pro- 
posal is legally unobjectionable subject to the comments 
expressed above. However, it is at least of interest to 
note that the Circuit Court for Dade County, Florida, 
recently held that roadblocks set up by the Miami police 
for the purpose of checking drivers’ licenses and possi- 
ble traffic offenses, violated the 4th, 5th, and 14th 
Amendments to the Federal Constitution (Aronovits Vv. 
City of Miami, Circuit Court of the 11th Judicial Cir- 
cuit, Dade County, Florida, 20 February 1959). While 
not determinative of practices in North Carolina, this 
opinion is at least an indication of judicial decision on 
this topic. 

“Alcohol breath check. Under this countermeasure 
drivers of cars returning to the base would be given 
a breath test on a sampling basis. Those who were 
found to have a concentration of 0.1 or more would 
have their base driving privileges withdrawn or re- 
voked on a scale of graduated penalties. This would 
be combined with a program to encourage the ‘buddy’ 
system wherein the driver stays sober. 

“Since a permit to operate a vehicle on the base is a 
privilege granted or withheld in the discretion of the 
commanding officer of the base, there can be no objection 
raised againt the withdrawal of a base driving permit 
as the result of the test described above. However, it 
is reasonable to assume that in some cases, as a result 
of these breath tests, court-martial action may be taken. 
Under this broader extent of possible consequences, 
the privilege against self-incrimination must be con- 
sidered. 

“Under Article 31, Uniform Code of Military Justice, 
if a man is suspected of an offense he can not legally 
be compelled to make a statement without first being 
informed of his right to make no statement and that 
any statement he thereupon makes may be used for 
or against him. The U.S. Court of Military Appeals 
has construed the requirement of an Article 31 warning 
to extend to cases where a man was ordered to take 
off his shirt and submit to a blood alcohol test, where 
a man was not warned before being required to produce 
@ pass when he was suspected of possessing an unau- 
thorized pass, where a man was ordered to produce a 
urine sample. In the case of U.S. v. McCann, 8 USCMA 
675, 28 CMR 179, Judge Latimer discussed (in his dis- 
senting opinion) the legality of ordering an accused to 
blow out his breath in order to check for the odor of 
alcohol. Although the majority opinion did not treat 
this issue, the dissenting judge stated that such an 
order was legal. 

“The latter opinion did not discuss the propriety of 
employing some device (as is evidently contemplated 
in the proposed countermeasure) for measuring alco- 
holic content of the breath. Thus the precise question 
of the legality of using a device to measure the alcoholic 
content of the breath of an accused without first giving 
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him an Article 31 warning has not been decided. How- 
ever, an examination of the holdings of the majority 
of the Court in the above-cited cases raises strong 
doubts as to the legality of conducting such tests. The 
temper of these decisions indicates that the Court would 
scrutinize most severely such a test which could be 
construed as compelling a man to make a statement 
regarding an offense of which he is suspected. 

“As regards the alcohol breath check, then, it is 
legally unobjectionable to employ this countermeasure 
as a basis for revoking or suspending base driving 
privileges. It is at least doubtful as to the legality of 
using it in forming a recommendation for trial by 
court-martial. 

“Review of the member’s record of ‘ineffectiveness.’ 
This countermeasure requires that when a member has 
an accident causing a lost-time injury, his total record 
would be reviewed with a view to separation from the 
service if ‘ineffectiveness’ is established. Otherwise he 
would be referred to the Base Psychiatric Service for 
screening, rehabilitation, or recommendation for sepa- 
ration. This countermeasure was proposed as the re- 
sult of studies which indicated that accidents are linked 
with emotional disturbances, childhood traumas, broken 
homes, and generally nonconformist behavior. 

“The regulations governing the type of administra- 
tive discharge for enlisted members which is apparently 
here contemplated are contained in Paragraph 10275, 
Marine Corps Manual, and provide as follows: 

‘(a) inaptitude. Applicable to those persons who are 
best described as inapt due to lack of general 
adaptability, want of readiness or skill, unhandi- 
ness, or inability to learn. 

*(b) ** * 

‘(c) Character and behavior disorders, disorders of 
intelligence, and transient personality disorders 
due to acute or special stress .. .’ 

“While these regulations encompass a rather broad 
scope, it is clear that they envision a general condition, 
as evidenced by a continuous inapt behavior pattern. 
Thus the fact that a member is involved in an auto- 
mobile accident should not, of itself, constitute sufficient 
grounds for discharge. [Although the plans state] 
that the accident will merely cause the ‘accidentor’s’ 
record to be reviewed and will not be the reason for 
the discharge, .. . it is conceivable that in the adminis- 
tration of this countermeasure this distinction may be- 
come obscured, and discharges would be issued to ‘acci- 
dentors’ whose performance did not warrant it. Hence, 
although the proposal itself is legally unobjectionable, 
restraint must be exercised in its execution to insure 
that any discharges issued are in fact substantiated by 
a record of inaptitude, and not prompted simply by 
involvement in an accident. 

“As a matter of interest it is noted that this counter- 
measure may not be employed with equal facility in the 
case of Marine Corps officers. The use of regular and 
special fitness reports, as well as the laws and regula- 
tions governing the involuntary separation of officers, 
provide a highly effective check on the suitability of offi- 
cers for continued service in the Marine Corps. In view 
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of the relatively complex procedures which condition 
the discharge of officers, it is dubious whether the pro- 
posed countermeasure would prove to be of as great 
value in the case of officers as in the case of enlisted 
members. 

“Subject to the above comments it is the opinion of 
the Judge Advocate General that there is no legal ob- 
jection to the accident-reduction campaign .. .” 
(JAG:131.4:jf Ser: 5721 of 31 Aug 59) 


RELEASE OF INFORMATION—Names and home addresses and job 
titles of civilian p I—Request by company for city directory 
@ A request for the names, home addresses, and job 
titles of all civilian personnel in the Navy who work in 
the metropolitan area of the District of Columbia was 
made by a private company. This request stated that 
the information would be used only to assist in a compila- 
tion of a city directory for the District of Columbia and Ff 
the metropolitan area. The opinion of the Judge Advo- 
cate General, who was requested to examine the legal 
aspects of this request and to advise whether the Navy 
could or should provide the requested information, was 
as follows: 

“An earlier opinion of this office held that furnishing — 
a list of the civilian employees of the Mare Island Naval 
Shipyard to the same company for the purpose of com- 
piling a city directory was contrary to then effective 
regulations of the Navy Department. (JAG ltr JAG:II: 
3:WEH:evs of 9 Nov 1954 to CO, Mare Island Naval 
Shipyard.) The regulation which was considered to 
require this result was NCPI 135.5-7. 

“In 1957 the Department of Defense issued DOD In- f 
struction 5410.8, delineating the policy to be adhered 
to by the military departments in releasing lists of 
civilian employees’ names. Subsequent to the issuance 
of this Instruction, its substance was incorporated in f 
NCPI as section 135.5-8, and this section was excepted 
from the operation of NCPI 135.5-7. The keynote of 
the policy set forth in the DOD Instruction is maximum 
release of personnel information and flexibility in the 
application of the guides therein set forth. The most 
pertinent part provides that requests by commercial 
firms for lists of employees’ names, salaries, official 
titles and stations must ordinarily be refused, and that 
exceptions should be granted only when they can be 
granted with negligible interruption of regular work 
and without adverse effect upon individual employees. 
Although the requesting company may be classified as a 
commercial firm, the purpose for which the desired in- 
formation is to be used does not fall within the class of 
uses denoted by the concept “commercial” in the DOD 
Instruction. It is specifically stated that the informa- f— 
tion furnished will not be used for the compilation of f 
commercial mailing lists, but that it will be used only 
to cross-check information gathered in a house-to-house 
canvass. The information so acquired will be used to 
compile a city directory. 

“The foregoing facts are sufficient to distinguish the 
instant request from that ordinarily contemplated by 
the word “commercial”. There is, therefore, in my 
opinion sufficient reason to make an exception to the 
guide contained in the DOD Instruction concerning 
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commercial firms, and to grant the Company’s request, 
provided it will create no more than negligible interrup- 
tion of the regular work of naval employees and 
personnel and will have no adverse effect upon individual 
employees. The request states that the company will 
provide the necessary labor and materials to copy the 
information desired from available records. If this can 
be permitted or if the information can be supplied 
directly without undue work interruption or security 


' dangers, the first objection is overcome. 


“The second possible bar to compliance with the Com- 
pany’s request after it is determined that an exception 


' to the general policy is justified, would be that compli- 


ance with the request would have an adverse effect upon 
individual employees. Compliance with the specific re- 
quest here made would result in no perceivable adverse 
effect of a substantial nature. Disclosure of the infor- 


' mation requested cannot in itself be considered a viola- 


tion of an employee’s privacy, nor are any such 
invasions of privacy likely to follow as a result of this 
It is noted that the request states that 


cluded with the basic personnel data furnished. This 
provision is subject, however, to the policy relating to 


' maximum disclosure and flexibility to the same extent 


as the other provisions of the Instruction. It is there- 
fore considered that there is no legal objection to the 
release of this information as well as the names and job 
titles of civilian employees of the navy to the company.” 


| JAG:131.5:sb of 3 November 1959. 
DOD In-f 
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1959, Public Law 86-155 (the “Hump Bill’). Hence, 


| an officer who has been considered but not selected for 


continuation on the active list and who is eligible for 
the $2,000 payment provided in the Act of August 11, 
1959, but who is subsequently retired for disability is 
not entitled to the $2,000 payment as an officer volun- 
tarily retired. 

The Placement of a Navy officer on the Temporary 
Disability Retired List under 10 U.S.C. 1202 is not a 
final and permanent removal from the active list. It 
is merely the initial step in a series which may lead to 
a return to duty, retirement or separation for physical 
disability, so that an officer who is otherwise eligible 
for the $2,000 payment provided in the Act of August 
11, 1959, for officers voluntarily retired, but who is 
placed on the Temporary Disability Retired List, is not 
entitled to the $2,000 payment. 

A Navy officer who is hospitalized or is being physi- 
cally evaluated for a possible disability retirement at 
the time it is determined he is eligible for retirement 
under the Act of August 11, 1959, but who is subse- 
quently retired for disaiblity is not entitled to the 
$2,000 payment for voluntary retirements under the 
1959 Act. The determining factor is the type of re- 
tirement effected. If the officer is removed from the 
Temporary Disability Retired List and retired under 
the 1959 Act, however, he is entitled to the lump-sum 
payment. 


A Navy officer who has submitted an application for 
voluntary retirement under the Act of August 11, 1959, 
but who is retired for disability may not be regarded 
as retired under the 1959 Act so as to be entitled to the 
$2,000 lump-sum payment for voluntary retirements. 

A Navy officer who, prior to action of the selection 
board on the continuation of the member on active duty, 
applies for voluntary retirement under the Act of Au- 
gust 11, 1959, and is voluntarily retired is entitled to 
the $2,000 lump-sum payment. This is true only if the 
officer’s name was considered by the board and not 
selected for continuation prior to the approval of his 
retirement application. The time of submission of the 
application is not material to entitlement to payment. 

A Navy officer whose application for voluntary re- 
tirement was approved prior to the enactment of Public 
Law 86-155, or after enactment thereof but prior to 
action by a selection board, is not entitled to the $2,000 
lump-sum payment. The requirement in section 2(d) 
of the 1959 Act that the member be recommended for 
noncontinuation on active duty by the selection board 
is a condition precedent to entitlement to the lump-sum 
payment. Comp. Gen. decision B-140467 of 18 August 
1959. 


MILITARY PERSONNEL—Gratuities—Six Months’ 
dren—Conflicting Guardians 


@ Where different guardians appointed by courts of 
different jurisdictions each claims a 6 months’ death 
gratuity due to the minor child of a deceased enlisted 
man, the guardian in actual control of the person and 
property of the minor child, who was appointed by the 
court whose jurisdiction to appoint a guardian has been 
tested between the two contending guardians, may be 
recognized to receive the gratuity. This is true not- 
withstanding the lack of the final determination be- 
tween the contending guardians as to the right to 
receive the death gratuity, since such a final determina- 
tion under these circumstances is not necessary to pro- 
tect the interests of the United States or of the minor 


child. Comp. Gen. decision B-140083 of 24 August 
1959. 


MILITARY PERSONNEL—Retired Officers—Employment With 
NATO—Double Compensation Limitation Applicability 

@ A retired commissioned officer of the Uniformed 
Services of the United States was retired for physical 
disability not incurred in combat or caused by an instru- 
mentality of war. He was subsequently employed by the 
Department of State for detail to a position with the 
North Atlantic Treaty Organization, and received a 
salary from the Department of State, which salary sub- 
sequently resulted in a credit to the United States 
against its share of the NATO expenses. The Comptrol- 
ler General held that the retired officer must have the 
NATO position regarded as an appointive one “under 
the United States Government” as used in section 212 of 
the Economy Act of 1932 (5 U.S.C. 59a), which pre- 
cludes concurrent receipt of retired and civilian pay in 
excess of $10,000 per year. This is true because of the 
conditions of the service and the provisions of section 
532(b) of the Mutual Security Act of 1954, which permits 
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retired military officers to be employed in international 
organizations but subjects their salary to the double 
compensation limitation of the Economy Act of 1932. 
Comp. Gen. decision B-140000 of 25 August 1959. 


MILITARY PERSONNEL—Retired pay—Cadet, midshipman, etc., 
service—Officers on duty June 30, 1922—Brownell and Foster 
cases. 


@ This decision concerned commissioned officers of the 
regular army or navy who were “in the service on June 
30, 1922” within the meaning of section 1 of the Joint 
Service Pay Act of June 10, 1922, 42 Stat. 627. That 
section authorized military academy service commenced 
prior to August 24, 1912 and naval academy service 
commenced prior to March 4, 1913 to be included in the 
computation of longevity pay. If such an officer, sub- 
sequent to June 30, 1932, resigned his commission and 
later accepted a new commission in the reserve com- 
ponent, he may have such academy service included in 
the determination of years of active service for retired 
pay computation purposes. This decision is in line 
with the holding of the court of claims in Brownell, et al. 
v. U.S., 140 C. Cls. 427, and Foster, et al. v. U.S., 140 
C. Cls. 427. 24 Comp. Gen. 854, overruled. 

This decision contains rulings on other situations 
where naval academy service of 1922 or earlier is in- 
volved and the original decision should be obtained if 
questions of this type arise. CompGen Decision B- 
138512, March 11, 1959. 


MILITARY PERSONNEL—Dislocation Allowance—Service schools. 


@ With respect to the limitation on the payment of 
more than one dislocation allowance in any fiscal year 
(37 USC 253(c)), the exception for “service schools” 
was intended to exclude schools designed primarily for 
attendance by the general public. However, there is 
no objection to an amendment to paragraph 9004-3 of 
the Joint Travel Regulations to broaden the definition 
of “service schools” to include courses of instruction 
conducted or controlled and managed by one of the uni- 
formed services at civilian educational institutions. 
CompGen Decision B-138725, March 19, 1959. 





PEB REGULATIONS (Continued from page 8) 


poses and functions of medical boards, which 
consist of three medical officers. Of particular 
note is the restriction against including in their 
reports “opinions as to the existence or perma- 
nency of unfitness to perform—duties”’, or opin- 
ions “as to conduct or line-of-duty status of any 
impairment which the party presents.” How- 
ever, all evidence bearing upon these questions 
shall be set forth completely. This prohibition 
is imposed since Physical Evaluation Boards 
are required by statute to make these findings. 
The primary purpose of medical boards is to 
“report upon the present state of health of any 
member of the naval service who may be re- 
ferred to the board by competent authority”, 
and they are required to set forth “an expert 
clinical report of functional status.” 


JAG JOURNAL 


Another change involves the procedure be- 
fore the Physical Disability Review Board. Ex- 
cept in cases arising under Section 302(a) of 
the Servicemen’s Readjustment Act of 1944, as 
amended, there shall be “designated a counsel 
for the Board and appellate counsel for the party 
who will be required to act, however, only in 
cases where their services are requested by the 
President, or by the party whose case is being 
considered.” Formerly, it was within the dis- 
cretion of the President of the Board to allow 
the party or his legal representative to appear 
and present evidence. Counsel for the Board 


and the party must be qualified lawyers. 


THE DISABILITY SEPARATION Manual 
contains procedures for processing “‘poor prog- 
nosis” cases. Paragraph 0703(b) provides 
that “when an individual is to be retired for a 
disability which will almost certainly result in 
his death in the near future, a special situation 
is encountered. The survivors of such a mem- 
ber may benefit if retirement antedates death. 
Benefits under the Uniform Services Contin- 
gency Option Act cannot accrue until retire- 
ment. In addition when death occurs within a 
period of 120 days following release from active 
duty, the death gratuity may be paid. In order 
to insure that the beneficiaries of members hav- 
ing a poor prognosis may be eligible for maxi- 
mum benefits under the law, it is the responsi- 
bility of the Counsel of the Physical Evaluation 
Board, the Physical Review Council, or the 
Counsel of the Physical Disability Review 
Board, as appropriate, to insure that the case is 
handled in the most expeditious manner and that 
the reviewing authorities are informed at the 
earliest date practicable that the prognosis is 
poor in the case and whether the member con- 
cerned has made an election under the Uniform 
Services Contingency Option Act.” 

For ready reference, Chapter 10 of the Man- 
ual contains the various statutory provisions 
which provide authority for disability retire- 
ments and separations from the naval service.’ 





1. The Dual Employment Act (28 Stat. 205, as amended, 5 USC 62) 
exempts from its restrictions on federal civilian employment re- 
tired officers “‘who have been retired for injuries received in battle 
or for injuries or incapacity incurred in line of duty.” The Dual 
Compensation Act (47 Stat. 406, as amended, 5 USC (Supp. IV) 
59a (1955)) exempts regular or emergency commissioned officers 
retired for disability incurred in combat with an enemy of the 
United States, or caused by an instrumentality of war incurred in 
line of duty. In making determinations as to whether exemption 
is warranted, the Judge Advocate General often must rely on health 
records and physical disability proceedings. Accordingly, it is in- 
cumbent on each individual to assure that all available evidence 
bearing on the origin of a diability, which might justify exemp- 
tion, is made a matter of record as early as possible. 
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{Continued from page 13) 
other to observe them faithfully and defend them jeal- 
ously. It will be easily seen what international com- 
plications might ensue if it were to go forth that the 
Admiralty Court of Great Britain was prepared to play 
fast and loose with them for the benefit of a motorist, 
however small the issues at stake. The defendant is no 
gentleman, but that is neither here nor there. We find 
for the defendant, much as we dislike him. The case is 
dismissed.” 





This hypothetical “Decision” was suggested for publication by the 
courtesy of RADM J. M. McElroy, USNR. Adapted for publication in 
the JAG JOURNAL, this fictitious case, written by British humorist 
A. P. HERBERT, was first published in the columns of Punch and 
subsequently published with a collection of like essays in HERBERT, 
MORE MISLEADING CASES IN THE COMMON LAW, Methuen & 
Co. LTD, London, 1930. 





LEGAL ASSISTANCE NOTES (Continued from page 12) 


In an assumption, the deal is simply between 
the buyer and the seller. The lending institu- 
tion has no interest in it, nor does the FHA if 
it is an FHA insured loan. Depending upon 
the workload of the attorney or title company or 
escrow company, whoever is handling the set- 
tlement, on an assumption there is no reason 
why the whole transaction cannot be completed 
within a week. 

In a purchase, however, the settlement costs 
must be figured on as being additional expense in 
connection with the purchase. These costs vary 
considerably in different areas of the country 
and also vary according to whether or not the 
transaction is a refinancing or assumption. In 
an initial financing or refinancing, in at least 
one area of the country, settlement costs to the 
purchaser for an FHA “inservice” loan on a 
$20,000 house may run anywhere from $500 to 
$800. These costs include such things as the 
1% brokerage fee, title search, title insurance, 
preparation of deeds of trust, Federal documen- 
tary stamps, recording of deed and deeds of 
trust, the attorney’s settlement fee, prepaid in- 
surance and prepaid taxes, and so forth. In 
an assumption, of course, there is no brokerage 
fee involved, a title search may be dispensed 
with if the buyer wishes, and therefore the cost 
to the purchaser can be cut considerably. He 
will still have to pay prepaid insurance and 
taxes, and pay for the various documents 
involved, with stamps, recording fees and re- 
cording taxes where applicable. 


THE SELLER is much better off as far as 
expenses are involved, with two main excep- 
tions. If he sells through a real estate agent 
he of course, has to pay the agent’s commission, 
which would generally run around 5% of the 
selling price. He must also be wary of the 
brokerage fee or “points” as was stated earlier 
in the case of FHA Insured Loans. The law 
permits the charging of brokerage fees, but 
prohibits a purchaser from being charged more 
than 1% of the amount of the loan. If the cur- 
rent going rate of discount, or brokerage fees, 
or “points”, is 3%, for instance, the purchaser 
may be charged 1% but the seller then, in order 
to have the deal go through, must pay the addi- 
tional 2%. This can be a real problem in cer- 
tain areas with certain types of houses because 
“points” have been known to go as high as 8 or 
10. This means that a seller, if he is going to 
sell his house under an FHA Loan, will have to 
pay 7 to 9% of the loan in order to sell. This 
may, of course, be prohibitive, so it might well 
be wise to actually put into the contract how 
much the seller is willing to pay in the way of 
points. 

Whether a person is buying or selling, it is 
an important transaction. Unless he is ex- 
tremely experienced in dealing with real estate, 
he will always do well to consult with an attor- 
ney. Your local legal assistance officer can fre- 
quently give you guidance on the local ground 
rules and advice on a particular contract or 
transaction. It is false economy, however, to 
attempt to save some money by cutting out 
attorney’s fees. While it might be felt some- 
times that the fee is high or that the attorney’s 
services are not necessary, obtaining the serv- 
ices of the compotent local attorney to advise 
and guide on a real estate transaction is just 
like obtaining an extra insurance policy. You 
may not feel you really need them but you 
might be glad you had them. 
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772 in which in spite of a pre-trial stipulation that 
plaintiff, a civilian employee of an officers’ mess, was 
not a federal employee, he could not maintain a suit 
under the Tort Claims Act where he was provided an- 
other remedy. (Fernando S. Forfari v. United States, 
9 Cir. 1959, 268 F. 2d 29.) 
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equipped to deal with situations of limited conflict by applying the 
if necessary, furnishing close air support to na opeiad operations. f} 


submarines. 
* 


The need for {a conventional] carrier is urgent. If we are to maintain strong carrier task forces, 
. capable of meeting high performance enemy aircraft on equal terms, they. must possess the most 
modern equif@jent. The Essex-class carriers, one of which this new carrier would replace, cannot be 


further ce the operation of such fast, heavy aircraft and should be assigned to other missions 


@s soon as le. I therefore join the President in strongly urging this committee and the Congress 
to support ouggsequest for another conventionally powered attack carrier. 
Funds ‘I saiso included for a second increment of the Fleet Rehabilitation and Modernization 
rhe se 
apna ees warfare capabilities and to extend their useful life. Short of additional 
his is one of the most promising methods yet devised to offset the block obsolescence 


ee 
mee 
arlier, many of which have improved 
j troduced in the coming op 
bw types” of sonar equipment; a ASH, 


In addition, a new all-weather 
é@d ASW aircraft, the S2F-3, will be intro- 


quantities of these a 

The overall ASW cape ; ; 
of the threat, although it s ized that antisubmarine warfare like air defense can never 
be 100 percent effective. Howeve , as Zommittee is well aware, the core of the problem lies in the 
research and development area. Greatly @nproved equipment is needed and this budget will continue 
the high level of research and development effort now being devoted to this problem. The 1961 program 
will include the development of improved tracking equipment, nuclear depth charges, and new anti- 
submarine weapons such as surface and submarine launched antisubmarine missiles, as well as sharply 
increased research in the vital field of oceanography. 

Additional aircraft and missiles for other Navy missions will also be procured in 1961, including 
the supersonic A3J attack aircraft, the all- weather F8U-2N and F4H interceptors, and the GV-1 tanker- 
assault transport aircra/t. In the missile category, additional TALOS, TERRIER, and TARTAR fleet 


air defense missiles will be procured as well as additional quantities of the air-to-air missiles, SPARROW 
and SIDEWINDER, 














